CHAPTER 17

Social Responsibility in Pollution: The Case of the Tisza River

Janos|. Toth

ON RESPONSIBILITY IN GENERAL

Thenotion of responsihility is, first of al, linked
to the concept of norm, the breaking of which entails
taking to task. If there is no norm, theoretically, we
cannot speak of responsibility.! Norms provide men
with a guideline about the forms of behaviour held
desirable by society and about those attitudes which
arerejected by it.

One must certainly distinguish between moral
and legal norms. M odern society raises certain issues
which traditional ethics considersto be neither good,
nor bad. Hans Jonas claims that modern technol ogy,
which was previously considered neutral, proves to
be pernicious for both the communities and the
individuals on the long run, and this way, it can be
considered bad.? The usage of DDT and of carbon-
tetrachloride which damages the ozone layer is
forbidden by law and such abanning isnow common
sense.

| try to interpret the concept of good and bad
not on a traditional basis (religions, natural law or
naturalism), but on the account of athesis held by
modern bioethics which links these terms to the
survival of humanity. In these terms, good is what
supports the survival of the human kind and bad is
everything that restrictsitssurvival .2 It isnow evident
that it is possible to speak of the nature of
responsibility at certain levels, varying from
philosophy to justice, and each level has a raison
d étre. A bio-ethical discourse isimportant because
it draws attention to the fact that many modern
phenomenaare bad in themselves and thisisreflected
neither by social common sense, nor by legal
regulation, yet. In what follows, | would like to use
the example of the Baia Mare cyanide pollution to
prove that in certain cases it would be necessary to
formulate new ethical and legal norms.

THE POLLUTION FROM BAIA MARE

Theturn of the millennium opened ablack page
in the chronicle of environmental protection in
Hungary. On January 31, 2000 the dam of an open
cyanide retention pond used by the Australian-
Romanian mining corporation Aurul, broke and a
huge quantity of cyanide-laced water made its way

into the stream Zazar and Lapos, from whence it
flowed through the Szamos and Tiszariversinto the
lower Danube. During itsfour week journey, the 150
km long toxic tide traveled a distance of 1950 km,
flowing through Romania, Hungary, Yugoslavia,
Bulgaria,and oninto the Black Sea, devastating 1000
km of river ecosystems.*

Table 1: Changing of top concentration of cyanide.

Locality Date Top concentration
BaiaMare (Romania) 30. 01. 2000 . 7 800 mg/l cyanide
TheUpper Szamos  31. 01. 2000 400 mg/l cyanide
(Romania)

TheLower Szamos 1. 02. 2000. 32,6 mg/l cyanide
(Hungary )

The Upper Tisza, 3. 02. 2000. 13,5mg/l cyanide
(Csenger, H.)

TheMiddleTisza 9. 02. 2000. 3,2mg/l cyanide
(Szolnok, H.)

ThelLower Tisza 11. 02. 2000. 2,2mg/l cyanide
(Szeged, H)

Border of Yugodavia  11. 02. 2000. 1,49 mg/l cyanide
(R.Tisza)

Beograd 13. 02. 2000. 0,139 mg/l cyanide
(R. Danube, Y)

Border of Romania 15. 02. 2000. 0,045 mg/I cyanide
(R. Danube)

TheDeltaof The 25-28. 02. 2000. Under of Limit
Danube ( Back Sea)

The cyanide destroyed most of the fauna, from
the Zazar to thelower Danube. Thejourney of poison
brought death to thousands of fish which drifted on
theicy rivers. According to the damage assessments,
1240 tons of fish werekilled. All thiswasfollowed
by a large flood as well as a number of other
contamination eventswith heavy metal. Peoplewere
shocked to watch a catastrophe unimaginable up to
that time. They lit torches, they tolled bells for the
dying rivers. Fishermen on the Tisza were left
unemployed as a consequence of this disaster.
Tourism decreased considerably. Allinall, Hungary
has suffered —according to its own figures —a
damage of $107 million (29.37 billion HUF)— asa
consequence of the cyanide pollution.®

The cyanide pollution shocked the European
public. The EU established acommitteeto investigate
the causes and the consequences and to find solutions.
Expertsof the EU, of the UNO environment program,
of the WWF and of the Danube Committee, as well
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astherepresentatives of Romaniaand Hungary were
the members. According to the report, the accident
was caused by mistakes in the design and the
execution of the dam, but the control over the work
of the company was not proper, either. Bad weather
promoted the catastrophe, but it could not have caused
such a large-scale damage in itself, the experts
concluded. The cyanide pollution has drawn attention
to thefact that “the polluter pays’ principle does not
work automatically, only if it is established in a
bilateral contract. The Hungarian government first
strived to have the polluter AURUL shut down, but
thisattempt failed. The Hungarian public was shocked
by the restart of the company from the summer of
2000.”

The Hungarian government also tried to
identify other potential polluters. The EU suggested
that the countries along the Tisza should produce
their own list of environmental threats.® There are
40 dangerous companiesin Romaniaonly, 8 of which
are classified extremely dangerous mining
companies. Romaniaobviously has no intention and
money to shut them down. Hungary has no means
to arrange for the liquidation of these firms, so we
disposeonly of limited possibilitiesto create our own
environmental security. This problem seems
insolvable within the framework of traditional
national sovereignty.® These outdated, dangerous
plantsare thetraditional symbolsof industrialisation
and can cause an other catastrophe any time.

Hungary started two lawsuits. Private indivi-
dualswanttoclaim $8,69 million (2.3 billion HUF),
while the state is suing for 107 millié dollar (28.3
billion HUF) from the Romanian company.'°
According to the general practice, such lawsuits can
last for two or three years in the first instance, then
for another one or two years during the appeal for a
higher court. A juridical decision isn't likely to be
reached before a three to five years period at the
earliest, which is too long for the victims of the
disaster, soforeign investors should be bound to take
acompulsory third-party insurance. Thisway, in case
of a disaster the insurance company would be able
to pay immediately to the victims. A further
advantage of this solution would bethat theinsurance
company could exert the necessary pressure on the
companies to reduce the environmental dangers.

| think that the present system of world
economy and international law has serious
shortcomings if the “ polluter pays principle” cannot
be imposed in such an obvious situation. These
shortcomings result from the system of the
globalising world, present in every environmental
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problem. In assessing responsibility, modern law
concentrates on individual units (Esmeralda, Aurul,
the supervising environmental authority of the
Romanian state, the creditor banks) or on the leaders
of these units. On the other hand, it would be a
mistake not to take notice of the responsibility of
neo-liberal thinking and economic structure in
environmental disasters.

LEGAL REGULATIONS ON
MINE DUMPS

The idea of extracting gold and silver from
the mine dumps cropped up following the fall of the
communist regime in Romania. The idea was
followed by an application promoting the building
of a dump processing plant requiring an investment
of 28.5 million dollarsin 1995. After two years the
tender was won against six other corporations by
the Australian Esmeralda Exploration Limited,
disposing of acapital of 13.6 million dollars. Accor-
ding to its own figures, the company invested 28.2
million dollars altogether into the gold productionin
Romania'. Together with the state-owned Remin
(Compania Nationala a Metalelor Pretioase si
Neferoase) mining company, the Esmeralda created
the Aurul Ltd. The Esmeralda counted on a gold
production of 480.0000z (13.6t) and a silver pro-
ductionof 2.2million 0z (62.37t) intheminein Baia
Marewith the given technol ogy.*? The project cal cu-
lated aprofit of 7 million dollars, which meant aprofit
of 64 million dollarsin 8 years. Considering that the
investment was of 28.2 million (out of which 16 milli-
on camefrom abank |oan), the enterprise of the Esme-
ralda seemed very profi-table (35.8 million dollars).

Thetechnology employed was characterised by
two main features: on the one hand, the Australian
investor brought considerable technology to Baia
Mare, which they used indoors, but outdoors they
used a money-saving technology which had several
unacceptable sources of danger. During the extraction
process the substance containing the cyanide was
poured out into abig reservoir after the silver and the
gold was extracted. The cyanide content of the 100
hareservoir was so high that abird couldn’t fly over
the pool as the cyanide vapours would kill it. The
cyanide contents of the substance pouring out in the
accident was 7800mg/I, whilethe acceptablevalueis
0.01 mg/l in Romania.®® This means that the cyanide
concentration in the reservoir was almost 1 million
times higher than accepted. The walls of the cyanide
retention pond were made of clay. Embankments
made with a hydrotechnic method work like a sand
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castle: they collapse under the slightest pressure. Itis
ahighly profitable cheap technol ogy.

The ecological disasters linked to gold rush
could be avoided only by severe international
regul ations concerning the cyanide alkali technology.
It should be stated, that at |east the newly established
companiesand projects should not be allowed to keep
water containing cyanidein their reservoirs. Mining
companies should use a technology which would
extract the cyanide inside the plant and they should
pour only cyanide-freewater into thereservoirs. The
structure of the reservoir walls should be regul ated
as well, just like the working conditions and the
method of processing. The operating company should
develop acomplete project for the case of liquidation
which should include the conditions of environment
rehabilitation and post-catastrophe careaswell. Later
on, this solution should be used not only in the case
of newly built plant, but with already existing ones,
too.

THE RISKS OF FOREIGN INVESTMENT

For poor countries foreign investment is often
the only to get capital and advanced technology, so
such aninvestment isobviously important and useful.
At thesametime, like any activity, thiscan also have
harmful effects (the conservation of low wages, the
exploitation of natural environment, the domestic
capital’s being pushed into the background, the
appearance of acomprador bourgeoisie, etc.), so the
maximisation of an exclusively foreign capital
investment cannot be followed as positive cause.

Many environmental disasters prove that
foreign investment into an under-developed region
entails serious environmental risks.** First, the
introduction of a highly effective technology to a
new environment represents a factor of risk. (The
Australians for examples did not consider the
quantity of precipitation which is higher in
Transylvania). Second, the companies invest into
these under-devel oped regions precisely becausethey
can make production cheaper due to the poorer
environmental regulations. Third, the environmental
authorities of the target countries, occasionally even
the population disregard environmental aspects.
This can be well documented in the case of the
accident at BaiaMare.

THE RESPONSIBILITY OF THE BANKS

Theinvestment was financed with 11.2 million
dollars from the capital of the Aurul and from a 17
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million bank loan from Rothschild in Britain and
Dresdner Kleinwort Benson in Germany.®> On the
list of those who claim for financial damages, these
banks occupy a much more important place than
those who suffer environmental damages (*“ unfou-
nded creditor”). Consequently, if thelawsuit endswith
a verdict which will oblige the firm to pay for the
damages, the creditor bank will comefirst onthelist
and thevictims can recuperatetheir damagesonly if
the firm has remaining money to cover it. Thisorder
isobviously based on thetacit preconception that the
creditor bank holds no responsibility whatsoever for
the activity of the firm it financed.

This situation is lawful, but it is by al means
immoral and unfair, since under such conditions the
creditor bank is able to finance a business with
obvious environmental risks while assuming no
responsihility of its own for the damages done. In
thissituation the bank is affected only by thefinancial
risks of the loan (namely whether the financed firm
disposes of sufficient funds to return the money),
but the environmental risks are not of the bank’s
interests. Dueto these, the creditor bank isinterested
in “pushing” the risks generally coming with a
business, from the financial sphere over to the
environmental sphere. And this comes naturally,
since the bank has to suffer the financia risks and
thelocal community hasto suffer the environmental
risks.

If we are to think in the terms of the principle
of fairness, the bank should fall second on thelist of
claimants, behind thereal victims. Thissmall change
initself will make the creditor bank think twiceiif it
comes to financing a business that is risky for the
environment, and if an accident happens, this
change will ensure that the real victims get their
compensation first. Such apolicy change will make
the banks more interested in making the firms pay
more attention to environmental questions. So the
number of the catastrophes of this kind will fall.

THE RESPONSIBILITY OF THE
RECEIVING STATE

The Romanian state was keenly interested in
making the Aurul work with the highest possible
output. First, by means of the Remin, the state was a
share holder in the company and selling precious
metal represented dollar income for the country.
Second, the Aurul paid a 3% concession fee to the
state. Third, the mine as an employer and tax-payer
enjoyed the support of thelocal government and last,
the mine was expected to clear away the polluted
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mine dumpsfromitsterritory, which would have been
a mile stone in the development of the town.
Considering the underestimation of environmental
aspects and the low technical level generally
characterising Easter Europe, these special interests
explain why the environmental authority of the state
and of the region did not control the Aurul more
severely, as it was stated in the Baia Mare report.
The question iswhether the state (and the authorities)
of a developing country is able to fulfil other
(environmental, health care) duties under such a
strong pressure.

Under the conditions existing in Baia Mare,
no Western European state would have licensed the
technology using cyanide. Even if the state had
permitted such technology, the environmental
organisations would have banned it. State-operated
and civil environmentalists are able to exert
considerable power together in adevel oped country,
that’s why in these countries gold is exploited in a
close system and the settlement is done in silo-like
cyanide towers.

Asin adeveloping country, none of the agents
(investor, receiving state, population) represents
environmental interests, foreign investments always
represent anincreasing environmental risk and threat
to the region. Moreover, there are more possibilities
for corruption at the periphery, while the self-
organising capacity of the civil society isweaker, so
if we want to avoid such accidents, investmentsinto
the periphery should be controlled at an international
level. The environmental risks can be reduced only
if such a decrease is forced by stricter international
agreements.

According to Jack Yvens, the director of the
Australian Mining Policy Ingtitute, the Esmeralda
and Aurul used a technology in Romania which
would not have been permitted in Austraia. It should
be stated as a general principle that no investor can
use a technology abroad (especially not on the
periphery) that was banned in its own country. If a
company worksabroad, it should observethoselimits
and requirementswhich should be observed at home.
Such a restriction would prevent these companies
from moving to the developing world for purposes
of ecological exploitation and this would mean not
only the protection of the periphery from ecological
exploitation, but it would be advantageous for the
centre as well, as it would prevent capital export.

MEDIATORS AND COMPRADORS

An other characteristic of the case is that the
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Australian capital found the proper mediator in one
of the members of the Communist leadership, of the
so-called nomenclature.r” First the authoritiesdidn’t
want to issue the permit, later the Aurul managed to
obtain the necessary documents to operate with the
help of Virgil Magureanu, the former leader of the
Romanian Intelligence Agency.®® This can explain
the conspicuous generosity of the environmentalist
authorities later.

This way, a part of the local elite will be
interested in the maximisation of foreign invest-ments,
independent of the long-term interests of the society
or even against theseinterests. The appearance of such
amediator stratum is the prerequisite of any foreign
investment and it can easily obtain an influential
position, building its existence on the unscrupulous
serving of foreign capital. The growing influence of
this stratum is, at the same time, the interest of
international capital. From this it follows, that the
international capital will not take measures against
these compradors, but on the contrary, it will be
interested in making them rule. As the result of the
close co-operation between these two interest groups,
foreign investments, which would be useful and
necessary inthemselves, realisein away that leadsto
the social and ecological exploitation of the region.
This economic-social problem, which largely
characterises this region, is completely unknown in
the developed world - partly as international capital
is insignificant in comparison with the domestic
capital, and partly because the social environment,
and the proper laws prevent companiesfrom realising
their own interests against national interests. It isnot
accidental that in developed countries lobbying is
strictly regulated.

THE RESPONSIBILITY OF THE
INDUSTRIAL SYSTEM OF VALUES

According to theideology of industrial society,
environmental damages are the unavoidable results
of economic growth. According to such value
system, environmental aspects come only second
after economical interests. These values are decisive
in the developing countries, especially in Eastern
Europe. It is often argued that if the polluter
companies are shut down, peoplewill losetheir jobs
and social problems will increase, but such an
argument is utterly unacceptable. We must, instead,
use technol ogies which do not threaten human health
and theright of peopleto have environmental security.

The post-industrial, post-material system of
values are more and more widespread in the West,
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though it cannot be considered aprevailing tendency,
yet. According to this view, if we destroy the
biosphere of the Earth, it will necessarily entail the
death of mankind which is, by definition a crime
against the human kind. Thinkers of bioethics
formulate thisideain moral terms by saying that the
survival of the human race represents the basis for
the morally good, while the death of mankind
represents the basis for the morally bad.'®
Consequently, any action that threatensthis survival
is bad, so environment pollution—for whatever
reasons—is bad, a crime against mankind, and it
should not be protected and supported, but banned
and punished. In the conflict between nature and
economy, a green system of values consider
environmental interests very important, so industry
is acceptable only if it harmonises with the laws of
ecology and with the requirement of sustainability.
Inthisview, the preservation of the natural -ecol ogical
structure of the Earth, that is, the protection of nature
and the environment are the most important values.

THE RESPONSIBILITY OF
NEO-LIBERAL THINKING

As the case of this pollution proves, the
restrictiveforce of theinvisible hand and of the market
that has been so much emphasised by neo-liberal
economics, do not in themselves ensure that such
catastrophes be avoided. Neo-liberal ideology
prevents the formulation of environmental norms
while stressing theimportance of market. Behind such
an emphasistherelaystheintentionto validate capital
interests unrestricted. Thisis, first of all, contrary to
classical liberalism which has always attributed a
significant role to the regulating power of the state.
The present form of globalisation disintegrates the
regulating power of the state, but does not replace it
with another one and theresult isthe unrestricted rule
and hegemony of theinternational capital, opposing
the idea of a democratic society and a social market
economy which haspreviously fought for the balance
in power and interests successfully.
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it can be considered bad. On January 31st, 2000 the dam of an open
cyanideretenition pond used by the Austrailian-Romanian mining
corporation Aurul brokein BaiaMare, in the north-western part of
Romania, closeto the Hungarian border. A huge quantity of cyanide
polluted water made its way into the stream of Zazar, the Szamos
and Tiszariversinto the Danube. During itsfour week journey, the
150 km long toxic tide travelled a distance of 1950 km, flowin
through Romania, Hungary, Yugoslavia, Bulgaria, and oninto the
Black Sea, devastating 1000 km of river ecosystems. According to
the damag assessments, 1240 tons of fishwerekilled. Fishermenon
the Tisza were left unemployed as a consequence of this disaster.
Tourism decreased considerably. All inall, Hungary has suffered -
according toitsown figures- adamage of $107 million (29.37 billion
HUF) as a conseguence of the cyanide pollution. The pollution at
BaiaMareisatypica event of theglobal world. Behind thisdefective
social-economic practicetherearefar-reaching causes. Inthislecture
| deal with some of them: the responsibility of (i) the foreign
investment, (ii) the creditor banks, (iii) the receiving state, (iv) the
mediators and compradors, (v) theindustrial system of valuesand
(vi) theneo-liberal thinking,
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